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UNITED STATES COURT OP APPEALS 
For the Second Circuit 


Docket Number 
75-4030 

INTERNATIONAL FLAVORS tc FRAGRANCES INC.* 

Petitioner-Appellant, 
-against- 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent-Appellee * 

On Appeal from the United States Tax Court 
Brief of Petitioner-Appellant 



This is an appeal from a decision of the Tax Court 
upholding an income tax deficiency of $73,715 asserted by 
the Commissioner of Internal Revenue ("the Commissioner") 
against the appellant herein. International Flavors A 
Fragrances Inc. ("IFF"), for the calendar year 1967. The 
Tax Court upheld the deficiency on the ground that IFF's 
gain upon the sale to Amsterdam Overseas Corporation 
("Amsterdam") of a foreign exchange contract which IFF had 
entered into in 1966 with First National City Bank ("FNCB") 
was ordinary income. IFF had treated the gain as i.ong-ter* 
capital gain. The case is reported at 62 T.C. 232 (1974). 


/ 
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This brief is submitted on behalf of IFF. 

Issues Presented 

The issues presented upon this appeal are: 

1. Did the Tax Court err In felling to hold that 

the contract between IPP and FMCB was a capital asset? 

2. Did the Tax Court err In falling to hold that 

!FF realized long-term capital gain upon the sale of that 
contract to Amsterdam? 

Statement of the Case 

jurisdiction Is conferred upon this Court by Section 
7482(a) of the Internal Revenue Code of 1954 (the Code ), 
which provides: 

"The United States Courts of Appeals 
shall have exclusive jurisdiction to re¬ 
view the decisions of the Tax Court • •• 
in the same manner and to the same extent 
£ decisions of the district courts in 
civil actions without a Jury..e. 

Under Rule 52(a) of the Federal Rules of Civil Procedure, 

• The following *tbrevlatlons n °f P“t*^of ‘^the^ax Court j 
been used herein: Deci ® i ^_a. the Tax Court; "Opinion" 

"Findings" ; . ? "concurrlng T Oplnlon" - Opinion 

Opinion of the Co< i .* hv judges Ooffe and Wiles; 
by Judge Tannenwald. joined by % . Hall, loined by 

"Dissenting Opinion - + *?™tt? "Stip ® - Stipulation of 
Tudses Forrester and Sterrett, "Tr " - 

Facts or Suppiwntal Stip^at on^o^ 1973 or July 19> 

Transcript of Proceeding t ?he foregoing parts of the 
1Q7 o All page references to the 

UllrA are to the pages of the Appendix ( App. ). 


I 
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findings of fact may be set aside if "clearly e. oneous, 
and due regard shall be given to the opportunity of the 
trial court to judge of the credibility of the witnesses". 

In applying the rule, an appellate court is not obliged 
to give weight to a trial court's findings of fact which 
are based upon documentary evidence. Orvls v. Higgins, 180 
F.2d 537 (2d Cir. 1950); 5A Moore's Federal Practice t 52.04 
(2d ed. 1974) * That is the case with respect to prac¬ 
tically all the findings here. This Court, of course, is 
free to make its own determinations of law. 5A Moore's 

Federal Practice If 52.03(2). 

The case concerns the proper tax treatment of a 
gain of $387,000 realized by IFF in the year 1967 upon IFF's 
sale to Amsterdam of a contract which IFF had entered into 
in 1966 with FNCB. In that contract, IFF sold to FHCB 
1,100,000 pounds sterling at $ 2.7691 per pound, delivery 
and payment for such pounds to be made in 1968 . The gain 
on the sale of the contract to Amsterdam was made possible 


The Rule applies to facts in the record and to infer¬ 
ences therefrom, whether expressly designated as findings 
of fact or set forth in an opinion. Commissioner v. 
Duberstein, 363 U.S. 278, 291 ( i 960 ) ; Lamont v. Commissione r, 
339 i r .2 t T37 7, 381 (2d Cir. 1964); Austin v. Commissioner , 

298 F.2d 583, 585 (2d Cir. 1962 ); American Crystal si ffiar 
Co. v. Cuban-American Sugar Co., 25** F.2d 524, 528 T!ir. 

TO58). A finding Is clearly erroneous, even where there is 
evidence to support it, if T, the reviewing court on the 
entire evidence is left with the definite and firm con¬ 
viction that a mistake has been committed. 
v. United States Gypsum Co ., 333 U.S. 364, 395 (19^)• 


1 



by an intervening devaluation of the pound. 

IFF claimed that the gain was long-term capital 
gain and so treated It on Its tax return for the year 1967, 
whereas the Commissioner claimed that the gain was either 

short-term capital gain or ordinary Income. 

Prior to trial the parties stipulated as to certain 
facts. The case was tried before Judge William Quealey on 
April 30 and July 19, 1973. IFF presented the only witness 
at the trial, Mr. James P. Morrison, Controller of IFF. The 
report of the case Indicates that It was "Reviewed by the 

Court." 

Judge Quealey wrote an opinion, with which appar¬ 
ently three or more other Judges agreed; three Judges con¬ 
curred in the result but not in Judge Quealey's rationale 
of the case; three other Judges dissented. Judge Quealey 
and those Judges agreeing with his rationale of the case 
held that the gain was ordinary Income. The concurring 
opinion held that it was short-term capital gain. The dis¬ 
senting opinion held that it was long-term capital gain. 


Statement of the Facts 

IFF is a Hew York corporation with its principal 


^rdS'fo^C^.f'J^H referral 

Court Procedure and Practlc - 

197 (CCHj Inc. 1972). 



place of business In New York, New York. It Is engaged In 
the United States in creating and manufacturing flavor and 
fragrance products used by other manufacturers to impart 
or improve flavor or fragrance in a variety of consumer 
products. IFF owns stock In a number of foreign corpora¬ 
tions, which engage in like business overseas, including 
International Flavours & Fragrances I.F.F. Great. Britain 
Limited ("IFF (G.B.)"). (Findings, App. 86-87; Stip., App. 

3; Tr., App. 43-44; Opinion, App. 97). 

IFF publishes to its shareholders and the public 
consolidated financial statements in dollars only, in which 
its accounts, and those of its subsidiaries after transla¬ 
tion of foreign currencies into dollars, are consolidated. 

IFF thus reflects for its stockholders and the public its 
investments and interests in its foreign subsidiaries. No 
other financial statements are published. (Findings, App. 

87; Tr., App. 46; Ex. 24, 25, 26). 

In 1966, IFF's officers were concerned about a 

possible devaluation of the British pound sterling, for 
such a devaluation would adversely affect I^F's investment 
and interest in IFF (G.B.), as reflected, in the year of 
such devaluation, in the translation of the English company's 
pound sterling accounts into dollars for purposes of IFF's 
consolidated financial statements. (Findings, App. 88; Ex. 
27, App. 21-22; Opinion, App. 97). IFF, accordingly, entered 





Into a contract with FNCB under which IFF sold to FNCB 
1,100,000 pounds sterling at $2.7691 per pound, delivery 
of such pounds and payment therefor to be made January 3, 

1968. (Findings, App. 88; Ex. 3-C, App. 9-10; Ex. 27, App. 
21-22; Opinion, App. 97). The number of pounds covered by 
the contract equalled the estimate oi IFF s officers of 
the net pound sterling current assets of IFF (G.B.), the 
so-called "exposed assets," which would be translated at 
reduced values if the pound were devalued, plus an addi¬ 
tional number of pounds to cover taxes on the gain which 
would occur if the contract were fulfilled by IFF. (Findings, 
App. 88; Ex. 27, App. 21-22; Ex. 23-W, App. 19; Tr., App. 

67; Opinion, App. 97). The price of $2.7691 per pound was 
approximately 3/4 of 1 % below the prevailing rate of exchange 
on December 29, 1966, the contract date. (Findings, App. 88- 

89; Stip., App. 5; Ex. 3-°> A PP* 9 )* 

The pound, in fact, was devalued from the official 

rate of $2.80 to $2.40 on November 18, 1967. (Findings, 

App. 90). On December 20, 1967, about one month later, IFF 
entered into an agreement with Amsterdam, which read in 


pertinent part as follows: 


"Enclosed is the original of our ag 
of December 29, 1966 with First National 
Mt^SkJhlch we hereby sell to you today 
_ *007 ooo This sale is on the under 

£ willfuimithe obligation 
to deliver Sterling 1.1 million toFirs 
National City Ban* on January 3, 1968 without 
recourse to us." (Findings, App. 90, Ex. 4 u, 
App. 11). 


Amsterdam, at the prevailing rate of exchange at that time, 
could have fulfilled the contract at a profit to It, subject 
to any changes In that rate. (Ex. 3-C* App. 9-10* Ex* 

App. 11; Stip., App. 5). On the other hand. It could have 
bought pounds at that time, as It turns out it did, and 
frozen its profit. (Findings, App. 91-92; Ex. 8-H, App. 
15 - 16 ). 

Argument 

IFF claims that the Tax Court erred In not holding 
that IFF's contract with FNCB was a capital asset within 
Section 1221 of the Code, and in not holding that IFF rea¬ 
lized long-term capital gain for tax purposes on the sale 
of the contract to Amsterdam under Section 1222(3) of the 
Code. 


I 

The Tax Court erred in failing to 
hold that the contract between 
IFF and FNCB was a capital asset . 

Section 1221 of the Code defines a ’’capital asset" 


"property held by the taxpayer (whether or 
not connected with his trade or business), 
but not includ[ing] 

(1) stock in trade of the taxpayer or 
other property of a kind which would properly 
be included in the inventory of the taxpayer 
. . ., or property held by the taxpayer 
primarily for sale to customers in the 
ordinary course of his trade or business; 


(2} property, used In his trade or 
business, of a character which is subject 
to the allowance for depreciation ...» 
or real property used in his trade or 
business; 

(3) [under some circumstances] a 
copyright, a literary, musical or artistic 
composition, a letter or memorandum, or 
similar property; 

(4) accounts or notes receivable 
acquired in the ordinary course of trade 
or business for services rendered or from 
the sale of property described in para¬ 
graph (1); or 

(5) [certain short-term interest-free M 
government obligations issued at. a discount]. 

There is no question that IFF's contract with FNCB 
was property not Included in any of the exceptions enumerated 
in the above subparagraphs. Indeed the Tax Court seems to 
have so conceded. (Opinion, App. 98-99). The contract was 
occasioned by concern that the British pound would be de¬ 
valued. Its value depended upon whether the British pound 
was devalued before IFF had to deliver the pounds covered 
by the contract. A long line of authorities recognizes 
that such contracts can be capital assets. Meyer J. Stavisky ., 
34 T.C. 140 (I960), aff'd, 291 F.2d 48 (2d Cir. 1961); I.T. 
3721, 1945 Cum. Bull. 164, modified. Rev. Rul. 57-29, 1957-1 
Cum. Bull. 519 (contracts for the purchase or sale of secur¬ 
ities on a "when issued" basis); Covington v. Commissione r, 
120 F.2d 768, 770 (5th Cir. 19*1), denied, 315 U.S. 

822 (1942); Modesto Dry Yard, Inc ., 1* T.C. 37* (1950), ac£. 
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1950-2 Cum. Bull. 3; G.C.M. 17322, XV-2 Cum. Bull. 151 (1936), 
replaced by Rev. Rul. 72-179, 1972-1 Cum. Bull. 57 (transac¬ 
tions in commodity futures). Indeed, both the Commissioner 
and the Tax Court recognized, in Frank C. LaGrange, 26 T.C. 

191 (1956), that a contract for the sale of pounds sterling 
for future delivery — the kind of contract at issue here — 

qualified as a capital asset. 

As stated, IFF's contract with FHCB literally 
qualified as a capital asset under Section 1221 of the Code. 
The Court, however, concluded that the transaction was an 
ordinary income-related transaction" or a loose 'hedge 
against the risk of future losses of income" (Opinion, App. 
103), and as such came within an exception to the statute 
enunciated by the Supreme Court in Com Prod ucts Refining 
Co. v. Commissioner, 350 U.S. 46 (1955), rehearing denied, 

350 U.S. 945 (1956). 

Xn the Corn Products case, the taxpayer was a 
manufacturing company whose principal raw material was com. 
The company, to protect itself against a shortage of or a 
rise in the price of com, would regularly contract to buy 
corn for future delivery. If "spot" com could thereafter 
be purchased advantageously, the company would purchase 
that com and match that purchase with the sale of com 
futures. Such purchases and sales were characterized as 
"hedging" transactions. The company sought to treat the 
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futures contracts as capital assets and to be taxed accord- 
JLngly on their sale. 

The Supreme Court held that such contracts were 
not capital assets in the hands of the company, finding 
that such contracts were so closely related to the principal 
raw material regularly used by the company In its manufac¬ 
turing operations as to make their purchase and sale the 
e .divalent of the purchase and sale of that raw material. 

The court said that profits and losses arising from the 
purchase and sale of such contracts accordingly were profits 
and losses arising from the everyday operations of the 
business and should be considered as ordinary income or 
losses rather than capital gains or losses; that such a 
contract was so "Integrally related" to the company's 
bualnesa that profits from the sale of such contracts 
should be considered a "normal source of business income." 


/ a \ xhe Tax Court clearly erred In concluding 
( ’ that the contract with FHCB 

Income-related contract or a loose neage 
wjralnat the risk of fut ure losses,- 

To bring the instant case within the coverage of 

the corn Products case, the Tax Court, as we pointed out 

above, concluded that IPF's contract with FHCB was an 

“ordinary Income-related transaction" or "a loose 'hedge' 

against the risk of future losses of Income." (Opinion, 

App. 103)* 




/ 
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Such conclusions, even if vie assume grguendoi 
that they would bring this case within the Coin Proauct s 
case, are clearly erroneous. They arbitrarily assume 
relationships jetween the FNCB contract and IFF's income 
and impute motives to IFF which simply did not exist. 

They are not supported by findings of fact made by the 
Court; nor are they supported by other evidence in the 
record. They disregard and contradict undisputed evi¬ 
dence in the record establishing why IFF entered into 
the contract, and how it determined the numbe f pounds 
to be covered thereby. (Ex. 27, App. 21-22; Tr., App. 

69-75). 

As we set forth above under "Statement of Facts , 
IFF publishes consolidated financial statements in dollars, 
the accounts of IFF's foreign subsidiaries being trans¬ 
lated into dollars for that purpose. IFF thus reflects 
its investments or interests in its foreign subsidiaries. 
Devaluation of the pound sterling would reduce certain 
of the accounts of IFF (G.B.) when so translated. The 
reductions naturally would carry through to the consol¬ 
idated financial statements, both to the balance sheet 
and to the income statement, even though no transfers 
of cash or anything else would actually have taXen place 
and even though no losses in the conventional sense 
would have actually been realized by IFF or its sub- 
IFF in 1966 feared a devaluation and, to 


sidiaries. 
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offset such an adverse effect, entered into the FNCB con¬ 
tract. The pounds covered by that contract were determined 
by the British company*s "net current assets," its exposed 
assets," the accounts comprising those assets being those 
which would be affected by devaluation. See Statement of 
Facts, supra ; see also Tr., App. 66-67. 

The evidence was mostly documentary, supplemented 
and explained by Mr. James Morrison, IFF's Controller, and 
it was uncontradicted. 

The documentary evidence included a memorandum 
dated December 22, 19^6 (one week prior to the FNCB con¬ 
tract) by H. G. Reid, Financial Vice President, to an 
officer of IFF (Holland), which showed that IFF’s officers 
in 1966 were concerned about a possible devaluation of the 
pound, and contemplated entering into a contract for the 
future delivery of pounds, in order to offset a reduction 
in the dollar value of IFF (G.B.)‘s accounts which would 
occur if the pound were to be devalued. (Ex. 27, App. 21-22; 

Tr., App. 52). 

Mr. Reid's memorandum established how IFF had 
determined the number of pounds to be covered by the con¬ 
tract, i.e., 1,100,000 pounds. It stated that the company 
should protect "[IFF (G.B.)'s] exposed net current assets" 
since these will have to be written down in terms of dollars 
if there is a unilateral devaluation of the UK currency. 


and recommended that the amount of the transaction be 
sufficient to equal, on an after-tax basis, the amount of 
the exposed net current assets .... [by means of a] 
contract to supply the sterling equivalent of U.S. $3,000,000 
one year from now.” The memorandum pointed out that the 
after-tax protection will be 53$ of this amount or approx¬ 
imately $ 1 , 600,000 which gives us reasonable protection 
of the approximately $1,500,000 of exposed net current 
assets of IFF-UK." 

At an exchange rate of $2.80 per pound, $3,000,000 
converts to about 1.1 million pounds, which is the number 
of pounds in the contract with FNCB. 

The evidence, as stated, was uncontradicted. 

Indeed, the Tax Court at the outset of its opinion acknowl¬ 
edged that evidence as follows (App. 97): 

"[T]he petitioner became concerned that a 
devaluation of the English pound sterling 
would adversely affect, at least on paper, 
petitioner’s investment in its second-tier 
subsidiary, IFF (G.B.), which was organized 
and operated in the United Kingdom. In an 
effort to protect against that risk, peti¬ 
tioner entered into a short sale contract 
with FNCB on December 29, 1966, whereby it 
sold 1.1 million British pounds sterling 
at the rate of $2.7691 per pound for 
delivery on January 3, 1968. 

Nonetheless the Court apparently considered itself 
free to disregard the uncontradicted evidence as to why IFF 
entered into the contract, and how it determined the pounds 
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to be covered thereby. 

Thus the Court's conclusions that the contract 
with FNCB was "an ordinary Income-related transaction” or 
a "loose 'hedge' against the risk of future losses of 
income" (Opinion, App. 103) were made by the Court In 
the face of the evidence outlined above and were not pre¬ 
dicated by the Court on any findings of fact made Dy it. 


nor on any other facts In the record, but rather upon a 

series of assertions in the Court's opinion which preceded 

those conclusions. Those assertions are set forth in the 

excerpt from the Court's opinion quoted below (App. 101-3): 

"In determining the effect of the short sale 
with respect to petitioner's business, this Court 

2 U p?epared So accept [Mr. Raid’a] memorandum 

as controlling. Rather, we must look to the a t 

Any diminution in value of the ass ®^ s of | l '' 
as measured in pounds sterling wouldbe offset by 
a corresponding reduction in * ts a ^*^ tie ^ e onJy 

SSmon« SSSd swtlii^ie the loss 
on“he convers?on ^S 5.1 dollars of the earnings 
and profits of Its British affiliate and, secondly, 
insR in U S. dollars on account of its invest 
mpnt 1 if a£v in the capital stock of such corpo- 
ration. So long as IFF ( 0 . 8 .) stayed In business, 
i offor would never toe ro&lized# All P 

tioner^reallyaccomplished by the short sale oi the 

pounds sterling was to recoup an amo ^ h e ^ht 1 ®e 
thp ultimate losses in earnings which might 
5!aSne“S aid If the pounds sterling earned 
by Its British affiliate were remlttedtothe 
petitioner and converted into U.S. dollar . 

"In this case, the business of IFF (G.B.) was 

a: Hilh 

&SES £ r ss.a , i5 . 
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Purchases and sales of foreign currency, which in 
terms of the Internal Revenue Code must be consid¬ 
ered as property other than money, for the purpose 
of offsetting losses which might result from fluc¬ 
tuations in the exchange rates, jure part and parcel 
of a multinational business. If the petitioner had 
conducted its foreign business in the United Kingdom 
through a branch of the parent corporation rather 
thai a British subsidiary, applicability of the Corn 
Products doctrine to such transaction in foreign 
exchange could hardly be questioned. The fact that 
a u.S corporation conducts its foreign business 
through foreign subsidiaries rather than branches, 
does not necessarily warrant applicability of a 
different rule." 

First, the Court stated that "In determining the 
effect of the short sale with respect to petitioner's business, 
this Court is not prepared to accept [Mr. Reid's] memorandum 
as controlling." If the Court meant that it was not accept¬ 
ing the memorandum because, while it may have established 
petitioner's purpose or intent in entering into the FHCB 
contract, that purpose or intent is immaterial in this case, 

then the Court misconstrues the Com Products and related 
* 

cases, which clearly regard taxpayer's purpose or intent 
as critical to a determination of whether or not a contract 
like the one at bar Is or is not a capital asset. Moreover, 
the Tax Court in this case obviously considered purpose or 
intent material else -here in its opinion, asserting 


Steadman v. Commissioner, 424 F.2d 1 
denie"d7 _ 400 U.S. W TF?(0 ); Booth Newsp 
v. ' U nited States, 303 F.2d 91b, 921 [dtY, ^ 

Woo l Distributi ng Corp ., 34 T.C. 323 (I960), ac£ 
Cum. bull. 5. 


(6th Cir.), cert 
wspagers, InT r. 




throughout that IFF sought to offset losses of future foreign- 
source income by means of the contract. (E.g., Opinion, App. 
102-3). If, on the other hand, the Court meant by the 
statement that, in determining petitioner's purpose or 
intent, it was prepared to override the memorandum, then 
the Court clearly erred likewise, for the memorandum was 
properly authenticated, properly introduced in evidence, 
resolved important issues in the case ana was completely 
uncontradicted, and should not have been overridden. (Tr. 

App. 49-52). 

The Court then stated, apparently to show what 
would happen If the pound were devalued, and to pave the 
way for Its own interpretation of the purpose of the con¬ 
tract, that a "diminution in value of the assets of IFF 
(O.B.) as measured in pounds sterling would be offset by 
a corresponding reduction in its liabilities, which like¬ 
wise were payable in pounds sterling." The statement does 
not stand up on analysis. Assets and liabilities as measured 
in pounds do not change at all, of course, in the event of 
devaluation, except in terms of some other currency. When 
translated to dollars, they would not normally move in 
unison, aB the Court assumed. Fixed and other non-current 
assets and non-current liabilities are translated at his¬ 
torical rates of exchange, so the British company's assets 
and liabilities would move in unison, as the Court assumed. 
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only if current assets equal_ed current liabilities, a 
condition which did not obtain here (Findings, App. 93, 

Ex. 23-W, App. 19) and, indeed, would be pure happenstance 

if it obtained anywhere. 

The balance of the first paragraph of the excerpt 
quoted above is comprised of statements to the effect that 
the only loss IFF could suffer upon devaluation would be a 
loss upon conversion of the British company's earnings and 
profits to dollars and their remission to IFF, and that it 
was that possible loss that IFF offset by the contract with 
FNCB. Aside from the fact that the Court's assumptions are 
not based upon any finding of fact or other evidence in the 
record and are obviously open to question, they iaply * 
relationship between such a loss and the contract with F1ICB 
which simply did not exist. The number of pounds covered 
by the contract, namely, 1 , 100,000 pound., is unrelated to 


t£e S5S*v^Se 1 5f U tS r S2^iS l^d a i?ofi?s Jf U the^ faCt 

aJsasss’i-s s&yjJ . -g-* • 

earning, and profit., nhether expraa.ed to poraJa or 

SSSi. MJWSftFJS SSSMiT 

sell abroad will become cheaper for people ovar- 
1 The advantage of devaluation i. 

seas to buy .... « v RV York 

that it sharpens our competitive edge. -- 

Times, Nov. 21, 19&7, ?5» cols. 2 3» 


the earnings of the company for 19o7, and it is unrelated 
to the earnings for any other period. It is unrelated to 
dividends or to any other contemplated intercompany trans¬ 
actions. Obviously it is not so related, for the number 
of pounds was determined by reference not to any of those 
things but to the net current or exposed assets of the 
British subsidiary, as the uncontradicted evidence 
established. 

The second paragraph of the above excerpt from 
the Court's opinion forms no better a basis for the Court's 
conclusions. 

It asserts that the business of the British company 
was the -business of petitioner, whereas, for U.S. tax pur¬ 
poses, the businesses are considered separate and distinct. 
National Carbide Corp . v. commissioner, 333 U.S. 422 (1949); 

Properties v. Commissioner , 319 U.S. 4 3 6 (1943); PK 
lndustrles.._lnc., 55 T.C. 928 (1970); Columbian Rope Co., 42 
T.C. 800 (1964), aca- 1965-1 Cum. Bull. 4; O.C.M. 4954, VII-2 

Cum. Bull. 293 (1928). 

It asserts that devaluation was an "everyday" risk, 
whereas it is common knowledge that the 196 ? devaluation of 
the pound was considered an extraordinary event. 

It implies that IFF regularly dealt in foreign 
currency, whereas there has been no such claim in this case 
and the record is to the contrary. (Findings, App. 86; 

Stip., App. 3; Tr., App. 72). 
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It states that Corn Products would apply to the 
transactions at issue if IFF had been doing business abroad 
through a branch, whereas, even if we were to so assume, 
there is no suggestion that IFF would have entered into 
the transactions in those circumstances. 

It argues that the rule applied here should be 
the same, regardless of whether IFF does business abroad 
through a branch, or establishes a subsidiary to do so, 
whereas the Code itself normally makes a fundamental dis¬ 
tinction between the two situations, and applies one set 
of rules in one case and another in the other. For example, 
if one does business abroad through a branch, the profits 
or losses of the branch, whether transmitted to the U.S. 
or not, are profits and losses of the U.S. company for U.S. 
tax purposes. On the other hand, if a U.S. company does 
business abroad through a subsidiary, the income or loss 
of the foreign subsidiary generally is not attributed to 
the parent for U.S. income tax purposes. A U.S. company 
may file a consolidated return with U.S. subsidiaries, and 
must incorporate the results of the operations of its 
branches abroad, but may not file a consolidated return 
with foreign subsidiaries. See Bittker k Eustice, Federa l 
Income Taxation of Corporations and Shareholders 1 17.11, 
17-25 (1971). In the event of devaluation of a foreign 
currency, a reduction in a branch's dollar value occasioned 
thereby may be taken into account for tax purposes, but not 
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in the case of a subsidiary. Frederick Vietor & A chelis v. 
Salt's Textile Mfg. Co ., 2b F.2d 249 (D. Conn. 1928); G.C.M. 

4954, VII-2 Cum. Bua-. 293 (1928). 

A recent article comments on the majority opinion 


in this case as follows: 

"TTlhe court endeavored to define IFF's exposure 
in terms of the Corn Products doctrine, by cast¬ 
ing about for items of ordinary business income 
which IFF might receive. First it a **gbed that 
IFF had hedged the dividend income which it might 
receive from its subsidiary. This was sur pri sing 
because there was no evidence either that IFF was 
in fact concerned with future dividends or that a 
high proportion of its subsidiary's earnings was 
likely to be remitted. 

"Furthermore, the court defined IFF's exposure 
by collapsing the separate corporate form of parent 
and subsidiary, making exposure to the subsidiary 
exposure to the parent .... 


"if the court intends that the corporate share¬ 
holder stand in place of the exposed corporation 
when it hedges and receive precisely the same tax 
treatment which the exposed corporation would 
received on the hedge, it has created a significant 
and ill-advised departure from earlier cases which 
strictly separate shareholder from corporation for 
tax purposes." Costello, "Tax Consequences of 
Speculation and Hedging in Foreign Currency Futures, 

28 Tax Lawyer 221, 245-46 (1975)* 

The case is squarely within Foran v. Commissioner, 
165 F.2d 705 (5th Cir. 1948). In that case, the Tax Court 
had reached conclusions contrary to evidence produced at 
the trial by the taxpayer. The appellate court reversed 
the Tax Court, holding (id. at 707): 
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"Here there is direct and positive evidence from 
the witness who best knows, that this J t _ 

was for eighteen months being held as an inves 
ment and not held for sale to customers. His 
testimony is consistent with every proven fact. 
He Rives a credible reason why it was not for 
sale and why finally in 19^1 he did sell We 

think the court's refusal to follow the swo f? 
testimony is contrary to law, and requires the 
setting aside of its fact-finding as it would 
that of a jury. 


"We recognize that Intent may be provea by cir¬ 
cumstances, and that a party's testimony as to 
his intent may be rebutted by proof £ irc H® _ 
stances whi h are inconsistent therewith, we 
hold that no circumstance found by the Tax Court 
here is inconsistent with the reasonable and 
uncontradicted testimony of Foran. 


(b} The Corn Products case is not applicable 
v t o the facts of 'Che instant case. _ 

The Com Products case is simply inapplicable 
to the facts of this case. Pounds sterling are not in any 
sense a raw material of IFF. IFF is not a dealer in foreign 
currency. The sale of its contract with FNCB to Amsterdam 
was not the equivalent of the sale of raw materials used 
in its business, namely, t manufacture of flavor and 
fragrance products. The profit from the sale of the con¬ 
tract to Amsterdam was not a profit arising from the every¬ 
day operations of IFF's business. The transaction was not 
so "integrally related" to IFF's business as to be consid¬ 
ered a "normal source" of IFF's business income. There is 
no meaningful similarity between the IFF transaction and 
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those in the Com Products case. The record shows that IFF's 
contract with FNCB was not only unrelated to IFF's raw 
material inventory, hut also unrelated to any other source 
of business income to IFF. (Findings, App. 92-96; Tr., App. 

69-75; Ex. 27, App. 21-22). 

That the majority below pushed the Com Products 

case far beyond its intended limits is made clear by cases 


which followed it. 

In Philadelphia Quartz Co . v. United States, 3 
F.2d 512 (Ct. Cl. 1967), the Court of Claims held that 
deposits required from the taxpayer's customers in order 
to insure the return of steel drums used for shipment of 
industrial chemicals, when forfeited to taxpayer, were 
taxable as capital gains and not ordinary income. The 


Court stated (id. at 515): 


"TTlhe essence of the Com Products decision 
is that transactions integral to or at the 
core of a business will occasion ordinary 
income treatment because of Congress inten¬ 
tion 'that profits and losses arising from 
the everyday operation of a business be 
considered as ordinary income or loss rather 
than capital gain or loss.' 


"The present facts are quite dissimilar. In 
no sense is the income from forfeited deposits 
integral to or at the core °£ P la jj6iff s 
chemical business in the fashion that the 
Corn Products Company's futures trading wa^ 
intimately connected to its entire raw mater¬ 
ial supply operations. 
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IFF's contract Kith FNCB and Its sale to Amsterdam were 
not transactions "integral to or at the core of" IPF’s 
business. They are similarly not comparable to the trans¬ 
actions in corn futures in the Corn Products case. 

In neltlde Fishing & Rental Tools. Inc, v. Unit ed 

States, 279 F. Supp. 661 (E.D. La. 196B), the taxpayer was 

engaged in the business of leasing special oil well tools. 

The Court held that amounts received by the taxpayer for 

tools which were lost or irreparably damaged by lessees 

we re capital gain. It noted that in the Corn Produ ct, case 

the supreme Court had stated that "profits and losses 

arising from the everyday operations of a business be 

considered as ordinary Income or loss. ..." The Court 

interpreted that statement as "stressing properly that 

activity of the business which normally directly produces 

business income." It stated (id. at 666-69): 

"Porn Products might well be distinguished 
fpIs^E^i^preseht case in that property there 
(com futures) was . . . essentially 
tical to the raw material which, in the 
course of the company' . normal £siness 

product^^and^a^for^hat^eaaor^an 8 integral 
£«°t. of the revenue-producing process,. The 
!£le of the futures ly taxpayer In LT!e Corn 
Products case was not the sale of an Invest- 
STSnT—But the sale - oT what would, under 
rrdinarv circumstances, have been converted 

for normal business income. 

In yy p Sutherland Paper Co . v. United Stat es, 
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344 F.2d 377 (Ct. 01. 1965), KVP, a Unlted states company 

with Canadian subsidiaries, used United States dollars to 
buy Canadian currency, which It then loaned to Its Canadian 
subsidiaries against notes from those subsidiaries payable 
in Canadian currency. The Canadian subsidiaries repaid the 
notes. At the time the notes were repaid, Canadian currency 
had appreciated so that the fair market value of that cur¬ 
rency in terms of dollars was higher than that value at the 
time the loans were made. The Government argued, citing the 
com Products case, that the notes were not capital assets 
in KVP-s hands. KVP argued, and the Court agreed, that 
com products did not apply, that the notes were capital 
assets, even though obviously related to KVP's investment 
in Its foreign subsidiaries. See also United Stat es v. 

Hess, 341 F.2d w ( 10th cir - 19b5); Unlted Stab — V ‘ 3SSSI5.' 
236 F.2d 277 (6th Cir.), cert , denied, 366 U.S. 951 (1961). 

Estate of John F. Shea , 57 T.C. 15 (1971). 

/ c \ IFF is entitled to capital gains tax 
treatment even though anotheriosld 
would have obtained had IFF closed 
the contract rather t han sold it.- 

As we have stated above, the Court clearly dis¬ 
regarded the record, made erroneous assumptions of fact and 
pushed the com Products case far beyond Its Intended limits. 
Although the Court did not so state, the Court may have felt 
that IFF should not be permitted to sell the FHCB contract 


and thus realize a long-term capital gain, whereas if it 

had instead waited and fulfilled the contract, it would 

have been taxed at less favorable rates. The concluding 

statement of the Court's opinion so indicates (App. 103-4): 

•'If petitioner in this case had closed out 
its short sale of British pounds in accord¬ 
ance with its contract with FhCB by Pur¬ 
chasing pounds at the lower rate resulting 
from the devaluation, the resulting gain 
would have been taxable as ordinary income. 

* * * The fact that petitioner chose to 
sell the contract instead does not change 
the character of the transaction. 

But the law is clear that IFF was entitled to choose a 

course of conduct which would minimize its taxes. A long 

line of cases so holds. Waver J. Stavisky, 34 T.C. 140 

(i 960 ), aff'd, 291 T.2a 4« (2d Cir. 1961); Loewi &Co .,- 

23 T.C. 466 (1954), aco. 1955-1 Cum. Bull, 5, . affT - d -> 2 ^ 2 

?.2d 621 (7th Cir. 195°); Morris Sha-.is, 19 T.C. 641 (1953), 

acc. 1954-2 Cum. Bull. 5, aff'd per curiam, 213 F.2d 151 

(3d Cir. 1954); Raymond B. Haynes , 17 T.C. 772 (1951), 

1952-1 Cum. Bull. 2; Conrad N. Hilton, 13 T.C. 623 (1949), 

acq . 1950-I Cum. Bull. 3; Stanley D. Beard, 4 T.C. 756 (1945), 

ac*. 1945 Cum. Bull. 1 5 W. F. Hobby , 2 T.C. 980 (1943), *£*• 

1944 cum. Bull. 13; mara M. Tulley Trust, 1 T.C. 6ll (1943), 

aeq ; 1943 cum. Bull. 23; John D. McKee, 35 B.T.A. 239 (1937), 

aca. sub nom Josephine C. Grant Trust, 1937-1 Cum. Bull. 10. 

All of such authorities stand for the proposition that sales 

of property for capital gain purposes will be respected even 
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though the seller would have encountered less favorable tax 
treatment If he had retained the property a short time longer 
The opinion in this case is contrary to all those authorities 
As the Tax Court itself stated in the Bear_d_ case. 


supra, which involved a sale of preferred stock to American 
Cyanamld Company immediately prior tc its redemption by a 
subsidiary of that company (4 T.C. at 767-56): 


’’There is in the evidence no indication of 
sham on the taxpayer's part. He did not go 
through an enoty form, like the setting up ox a 
pseudo corporation * * » which the Commissioner 
is permitted to disregard, or a pseudo sale whic. 
was^promptly rescinded, or which the revenueact 
wa r ne d might not be recognized. * He naa an 

election as between two transactions, and bona 

^eS:.S e ef ed He h :arnofbUrL 0n r e et°a?n ST 

shares and await the redemption with^its^inevi-ably 

cjf££id“r aSy other 5 purchaser he could find. . . . 

"The Commissioner is . . . required to tax 
him in accordance with what occurred, an . . a. 

not permitted to distort the transaction by gi'ving 
it aS artificial character upon ® 

could be imposed if it were true. When the . . . 
redemption occurred, this taxpayer was not •the 
owner^of the shares; he had already sold them and 

realized his gain. 

In the recent case of Daniel D. Palmer, 6? T.C 


6 b 4, 693 (1974), the Tax Court stated: "There is no require¬ 
ment that rthe taxpayer] choose the more expensive way." 

Or as the Court stated in Kills, Holyoke & Co., 29 T.C.M. 18 


3? (1970): 
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"It is a long established principle that 
so long as there is substance to the transac¬ 
tions. taxpayers may so arrange their affairs 
that their taxes may be as low as possible and 
that the tax consequences flow from what they 
have done rather than what they might have 
done* . . • 

* * * * 

"The fact that a transaction is arranged 
to favor some of the parties taxwise affords 
... no license to recast it into one of less 

advantage." 


II 

The Tax Court erred in failing to 
hold that IFF realized long-term 
capital gain upon the sale of the 
contract with FNCB to Amsterdam. 

We argued above that the Tax Court erred on the 
facts and law, and should have held that the contract 
between IFF and FNCB was a capital asset. 

(a) IFF, as a matter of fact and law, cold 

v the FNCB contract to Amsterdam. __ 

Section 1222(3) of the Code provides: 

"The term 'long-term capital gain' means gain 
from the sale or exchange of a capital asset 
held for more than 6 months. ... 

There is no question that IFF held the contrp’'- 
for more than six months. The only other question is 
whether the IFF-Amsterdam transaction constituted a sale 
within Section 1222(3) of the Code. If it did, IFF is 
entitled to have the gain on the sale taxed as long-term 



I 
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capital gain. The majority opinion did not decide this 
Issue as a matter of law. but Its findings of fact include 

the following (App. 90): 

"On December 20, 1967, IFF (U.S.) entered 
in+r* an agreement with Amsterdam Overseas Corp. 

(hereinafter referred to as Amsterdam), a large 
International banking institution located at 70 

VgZft o’A^dr J£ accepted°by Amsterdam, 
read in pertinent part, as follows. 

•Enclosed is the original of our 
agreement of December 29, 19°6 wlt f) 

First National City Bank which "e^ereby 
sell to you today for $387,°°0* ihis 
sale is on the understanding that you 
will fulfill the obligation to deliver 
sterling 1.1 million to First National 
City Bank on January 3, 19^8 without 
recourse to us.' 

iff, in addition, showed that, at the rate of exchange in 
effect at the time IFF sold the FNCB contract to Amsterdam, 
Amsterdam stood to make a profit on the transaction. The 
evidence was uncontradicted that the contract between IFF 
and Amsterdam constituted an arm's length bargain between 
two independent companies. (Findings, App. 90; Ex. 4-D, 

App. p. 11). That Amsterdam, on the same date that It 
entered into the contract with IFF, chose to purchase 
pounds sterling from FNCB to cover its liability on the 
contract and thus fixed its profit on that date, rather than 
to wait to see if a change in the exchange rate would Increase 
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its profit., does not affect the nature of the transaction 

between IFF and Amsterdam or ih. effect it should be given 

for tax purposes. (Findings, App. «i Ex- B - H > 15 " l6) ‘ 

Accordingly, this Court should hold as a matter 

of law that IFF sold the FNCB contract to Amsterdam and 

that IFF is entitled to be taxed upon the gain it realised 

thereby at long-term capital gains rates. The dissenting 

opinion so held. As Judge Hall (with whom Judges Forrester 

ana Sterrett agreed) said (Dissenting Opinion, App. 117-1B) 

"Since the contract was a capital asset, 
e j 1v hpld for more than 6 months, long 

marketable asset. No shenanigans or Fpeciax 
SoaVr»ere required to sell it, and we have no 

2&g2S&S. J S^t 

hedging, rvo-M oner * s sale into something 

should convert petitioner s^.ale^ of 

else• .stic further concern regarding, 

ErsS «r s .TgKK 3“ 

W rdlnarv S parlance? “eH, 3 8 ° 

U.S. 563 a 965 )i Helverffi v. Fiaccus Leath er 

Co., 313 U.S. 247 (lyui). 

rnntrarv to the concurring opinion in 
(b) this Se, petitioner met its burden 

of proof as to whethe r there was a sale. 

judge Tannenwald, and two other Judges, did not 

agree with either the majority opinion or the dissenting 
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opinion in this case, but concurred in the result reached 
by the majority on the ground that "... Amsterdam was in 
reality acting on behalf of petitioner in contracting tc 
purchase pounds from the First National City Bank, that 
in effect, such contract to purchase was used to close 
IFF's short position with First National City Bank . . 
and that IFF's profit on the sale to Amsterdam accordingly 
"represented short-term capital gain to IFF. . . ." (Con¬ 
curring Opinion, App. pp. 106-7). Judge Tannenwald rests 
his opinion on his conclusion that Amsterdam, at or around 
the time it purchased IFF's contract with FNCB, purchased 
pounds sterling from FNCB to cover its liability on the 
IFF-FNCB contract, that IFF failed to prove that it did 
not participate in or know of Amsterdam's transaction with 
FNCB and that, accordingly, Amsterdam is to be considered, 
in effect, as IFF's agent. (Concurring Opinion, App. 109-10). 

First of all, IFF established that it had entered into an 
arm's-length contract, which contract, by its plain terms, 
constituted a sale of the FNCB contract to Amsterdam, without 
recourse to IFF (Ex. 4-D, App. 11). IFF thus met any reas¬ 
onable burden of proof that should be placed upon it In this 
case. Neither the Commissioner nor the trial court Indicated 
that IFF had to shoo that it did not participate in or know 
of Amsterdam's transaction with FNCB. The parties to the 
Amsterdam-FNCB contract were those two concerns; IFF was not j 
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a party to that contract. IFF, incidentally, did present 
evidence that it did not participate in or know of that 
transaction, through Mr. Morrison, who testified, to clear 
up the trial judge's confusion as to the source of the 
documents comprising that transaction, that IFF did not 
have copies of those documents. (Tr., App. j3 62). 
Moreover, even if we assume, contrary to the record and 
for purposes of argument, that IFF did participate in or 
know of that transaction, it does not follow that its 
sale of the FNCB contract to Amsterdam was thereby turned 
into an agency arrangement. As Judge Hall's dissenting 


opinion said (App. llb-19): 

•'Petitioner's failure to prove its iack of 
knowledge of what Amsterdam planned to do with 
the contract is immaterial, : 

could not add to or subtract from the finality 
of petitioner's disposition. The concurring 
opinion also refers to petitioner's failure to 
prove absence of 'participation' In the 

Amsterdam-City Bank arrangement, but the 
record is clear enough to support, J^deed to 
require, the Court finding as a fact that the 
participants in that transaction were Amsterdam 
Ld First National City Bank. Moreover, peti¬ 
tioner could properly claim ■urprlj* ^ 

taxed with the concurring opinion s theory that 
it failed to disprove that Amsterdam acted as 

petmoner's agent. Respondent's oounsel. In 

his opening statement, admitted that IFF 
transferred its agreement with First National 
Citv Bank to Amsterdam Overseas Corporation for 
4^87 000.' This admission, while in effect 
belatedly retracted by respondent's advancing 

« hpw theory at a second trial session, is quite 
£££*!£££ -1th any notion of IFF-a subsequent 
retention of ownership. Accordingly, I’hou 
find that a sale took place and the gain was 
long-term capital gain. * * * 


Frank C. LaGrange , 26 T.C. 191 (1956), cited in 
the concurring opinion (App. 112), is clearly distinguish¬ 
able from the instant case. In that case, LaGrange, in 
19^9, through his broker Carl M. Loeb, Rhoades & Co., 
pursuant to two contracts, sold 45,000 pounds sterling 
to two banking firms, delivery to take place xn 1950. 

More than six months later, the pound having been devalued 
in the interim, LaGrange purported to sell the two con¬ 
tracts at a profit to the same broker, his own broker. 


Loeb, Rhoades. 

The Court held that LaGrange, not Loeb, Rhoades, 
had closed the short sale, and had thereby realized a 
short-term capital gain rather than a long-term gain upon 
the sale of the contract, as the taxpayer claimed. The 
Court found that, in fact, Loeb, Rhoades was not acting 
as a principal, but only as LaGrange’s agent, resting its 
conclusion on the fact that Loeb, Rhoades did not stand 
to profit from the purchase, did not charge a commission 
on the transaction, did not remit any funds to LaGrange 
until it had closed the contract and had full recourse to 
LaGrange for any loss it might sustain upon that closing. 
The Court stated (id* 197): 

"The significant fact, which persuades us 

that the contract purchase . tr<u ? aaa “? na J?” one r 
what netitioner contends, is that petitione 
remained fully liable as the short selierunt 
the sales were finally consummated andto 
out by delivery of English pounds sterling to 



the purchasers. . . . Loeb, .Rhoades made no 
nrofit on the purchase of petitioner s con 
tracts, and it likewise could not have sustained 
one peAny of loss because the risk remained b 
petitioner's until the sales were consummated. 

The LaGrange case is thus obviously distinguishable in 

fundamental respects from the instant case. 


Conclusion 

The decision below should be vacated and the 
case remanded to the Tax Court with instructions to enter 
a decision that there is no deficiency due from Petitioner 

Appellant. 
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REVEIfUE , 


Respondent-Asppellee. 


CERTIFICATE OF SERVICE 


of uhieb the within is a true copy will be presented 
for settlement to the Hon 

one of the judge* of the within named Court, at 

on the day of 19 

at M. 

Dated, 

Your*, etc., 

FULTON, WALTER & DUNCOMBE 

Aiurneyt for 

Olfic- 'tid Poll Office Addrett 
30 ROCKEFELLER PLAZA 
Bof augh of Manhattan New York, N Y. 10020 

To. 

Attorney!*) for 


FULTON, WALTER & DUNCOMBE 
Atiomeyi tor pe ti11 one r-Appellant 

Office and Pole Office Addren, Telephone 
30 ROCKEFELLER PLAZA 
Borough of Manhattan New York, N. Y. 10020 

( 212 , JL'dson 6-0'00 


To 

Attorney!*) for 


Service of a copy of the within 

Dated, 


ia hereby admitted. 


Attorney IS, for 


■wOlT'l 


lush.* ruin 


t.ma in c. 90 i 







© 1«7S JULlUfBLUMieRO, INC. 


STATE OF NEW YORK, COUNTY OF ss.: 

The undersigned, an attorney admitted to practice in the courts of New York State, 

□ Cntiautim CL rtifi e . that the within 

By Attorney . 1_j k.. 


& 

! □ 


Attorney's 

Affirmation 


has been compared by the undersigned with the original and found to be a true and complete copy, 
shjws: deponent is 

the attorney (s) of record for 
in the within action; deponent has read the foregoing 
and knows the contents thereof; the same is 
true to deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief, 
and that as to those matters deponent believes it to be true. This verification is made by deponent and not by 


The grounds of deponent’s belief as to all matters not stated upon deponent's knowledge are as follows: 


The undersigned affirms that the foregoing statements are true, under the penalties of perjury. 
Dated: 


The name signed must be printed beneath 


STATE OF NEW YORK, COUNTY OF 


□ 


□ 


'ndividual 

Verification 


Corporate 

Verification 


the 


being duly sworn, deposes and says: deponent is 
in the within action; deponent has read 
the foregoing and knows the contents thereof; the same is true to 

deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief, and as 
to those matters deponent believes it to be true. 


the 


of 

corporation, 


in the within action; deponent has read the 
foregoing and knows the contents thereof; and the same 

is true to deponent’s own knowledge, except as to the matters therein stated to be alleged upon information and 
belief, and as to those matters deponent believes it to be true. This verification is made by deponent because 

is a corporation and deponent is an officer thereof. 

The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


Sworn to before me on 


19 


The name signed must be printed beneath 


STATE OF NEW YORK, COUNTY OF 
is over 18 years of age and resides at 


ss.: 

being duly sworn, deposes and says:,deponent is not a party to the action. 


I 

I 

£ 

s 


□ 


Affidavit Q n 19 deponent served the within 

of Service 

By Mail u P° n 

attorney (s) for in this action, at 

the address designated by said attorney (s) for that purpose 
by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in — a post office — official 
depository under the exclusive care and custody of the United States Postal Service within the State of New York. 


□ 


Affidavit Q n 

of Personal i * • » • 

s«rvica deponent served the within 


19 


at 


upon 


herein, by delivering a true copy thereof to h 
person so served to be the person mentioned and described in said papers as the 


the 

personally. Deponent knew the 
therein. 


Sworn to before me on 


19 


The name signed must b« printed beneath 










